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78-31a-20.

Scope of chapter.

This chapter is not intended to provide a means of arbitration exclusive of
those sanctioned under common law.
History: C. 1953, 78-31a-20, enacted by L.
1985, ch. 225, § 1.

CHAPTER 32
CONTEMPT
Section

78-32-1.
78-32-2.
78-32-3.
78-32-4.
78-32-5.
78-32-6.
78-32-7.
78-32-8.

Acts and omissions constituting
contempt.
Re-entry after eviction from real
property.
In immediate presence of court;
summary action - Without immediate presence; procedure.
Warrant of attachment or commitment order to show cause.
Bail.
Duty of sheriff.
Bail bond - Form.
Officer's return.

78-32-1.

Acts and omissions

Section

78-32-9.
78-32-10.
78-32-11.
78-32-12.
78-32-13.
78-32-14.
78-32-15.
78-32-16.

Hearing.
Judgment.
Damages to party aggrieved.
Imprisonment to compel performance.
Procedure when party charged fails
to appear.
Excuse for nonappearance - Unnecessary restraint forbidden.
Contempt of process of nonjudicial
officer.
Procedure.

constituting

contempt.

The following acts or omissions in respect to a court or proceedings therein
are contempts of the authority of the court:
(1) Disorderly, contemptuous or insolent behavior toward the judge
while holding the court, tending to interrupt the due course of a trial or
other judicial proceeding.
(2) Breach of the peace, boisterous conduct or violent disturbance, tending to interrupt the due course of a trial or other judicial proceeding.
(3) Misbehavior in office, or other willful neglect or violation of duty by
an attorney, counsel, clerk, sheriff, or other person appointed or elected to
perform a judicial or ministerial service.
(4) Deceit, or abuse of the process or proceedings of the court, by a
party to an action or special proceeding.
(5) Disobedience of any lawful judgment, order or process of the court.
(6) Assuming to be an officer, attorney or counselor of a court, and
acting as such without authority.
(7) Rescuing any person or property in the custody of an officer by
virtue of an order or process of such court.
(8) Unlawfully detaining a witness or party to an action while going to,
remaining at, or returning from, the court where the action is on the
calendar for trial.
(9) Any other unlawful interference with the process or proceedings of
a court.
(10) Disobedience of a subpoena duly served, or refusing to be sworn or
to answer as a witness.
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(11) When summoned as a juror in a court, neglecting to attend or
serve as such, or improperly conversing with a party to an action to be
tried at such court, or with any other person, concerning the merits of
such action, or receiving a communication from a party or other person in
respect to it, without immediately disclosing the same to the court.
(12) Disobedience by an inferior tribunal, magistrate or officer ofthe
lawful judgment, order or process of a superior court, or proceeding in an
action or special proceeding contrary to law, after such action or special
proceeding is removed from the jurisdiction of such inferior tribunal,
magistrate or officer. Disobedience of the lawful orders or process of a
judicial officer is also a contempt of the authority of such officer.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-32-1.
Abuse of office,
Cross-References.
§ 76-8-201 et seq.
Criminal Code not to affect conte~pt power,
§§ 76-1-107, 76-3-201.
Defense costs in criminal actions, contempt
based on failure of convicted defendant to pay,
§§ 77-32a-7 to 77-32a-12.
Discovery, sanctions for noncompliance with
order compelling discovery, Rule 37(b)(D),
U.R.C.P.
Execution sale bidder, refusal to pay sum
bid, Rule 69(e)(4), U.R.C.P.
Judgment directing performance of specific
act, Rule 70, U.R.C.P.

Juvenile courts, §§ 78-3a-28, 78-3a-52.
Labor disputes, §§ 34-19-9, 34-19-10.
Masters, refusal of witness to appear or give
evidence before, Rule 53(d)(2), U.R.C.P.
Penalties for failure to appear or complete
jury service, § 76-46-20.
Power of judicial officers to punish for contempt, § 78-7-18.
Practice oflaw without a license, § 78-51-25.
Repeated application for orders as contempt,
§ 78-7-20.
Subpoena, refusal to obey, Rule 45(0,
U.R.C.P.
Summary judgment affidavits made in bad
faith, Rule 56(g), U.R.C.P.

NOTES TO DECISIONS
ANALYSIS

Ability to comply.
"Any other unlawful interference."
Civil or criminal nature of proceedings.
Criticism or comments.
Deceit or abuse of process.
Disobedience by inferior tribunal.
Disobedience of judgment, order or process.
Excuses or defenses.
Findings of fact required.
Independent proceeding.
Inherent power of courts.
Perjury.
Purpose of section.
Territorial courts.

Ability to comply.
It is important that the ability of the party
charged with contempt to perform receive consideration before the court is justified in
awarding damages. Foreman v. Foreman, 111
Utah 72, 176 P.2d 144 (1946).
One who puts forth every reasonable effort to
comply with court order, but is unable to do so,
is not guilty of contempt on account of such
failure. Limb v. Limb, 113 Utah 385, 195 P.2d
263 (1948).

Judgment finding defendant in contempt for
failure to comply with divorce decree, requiring payment of $75 per month for alimony and
support of minor children, was upheld as supported by evidence that defendant was able to
comply with that decree and that his failure to
do so was willful, even though defendant testified that he had been sick and out of employment and that, since starting work again, he
had paid divorced wife $50 a month out of
monthly salary of $180, from which he also
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was paying off debts and supporting second
wife and child. Limb v. Limb, 113 Utah 385,
195 P.2d 263 (1948).
Fact that divorced wife received $5,000 for
equity in home and consequently divorced husband did not think that she had immediate
need for alimony and support money for minor
children, and that divorced husband did not
secure employment at regular wages because
of anticipated financial betterment as result of
business relationship entered into with owner
of eating establishment whereby a husband
only received board, room and spending
money, but was to receive one-half interest in
business when it became profitable and owner
recouped her capital investment, and because
he was fearful of garnishment by his creditors,
did not excuse divorced husband from complying with interlocutory divorce decree requiring
payment of alimony and support money, and
he properly was adjudged in contempt of court
for failure to comply therewith. Osmus v.
Osmus, 114 Utah 216, 198 P.2d 233 (1948).
If, because of change in circumstances of parties, alimony decree is inequitable or it is impossible to comply therewith, divorced husband
may petition for modification, but so long as
decree stands he must comply with it or make
every reasonable effort to do so regardless of
how financial situation of former wife may
have improved, and failure to do so is contempt
and punishable as such. Osmus v. Osmus, 114
Utah 216, 198 P.2d 233 (1948).
In custody proceeding between mother and
father's parents in which court ordered latter
to bring child into court, their failure to do so
was not excused by their statement that child's
father had come and taken child away, and
they were properly adjudged in contempt since
they had duty to prevent the child from being
taken. Brown v. Cook, 123 Utah 505, 260 P.2d
544 (1953).
As a general rule, inability to comply with
order of court is a complete defense to a contempt citation, but such inability is no defense
where the person charged has lost such ability
as the result of his own actions. Such defense is
only effective where after using due diligence
he still is not able to comply with the order.
Brown v. Cook, 123 Utah 505, 260 P.2d 544
(1953).

"Any other unlawful interference."
It is constructive contempt for a newspaper
to publish matter which tends to prejudice jurors in criminal trial and others and to thus
interfere with judicial action. Herald-Republican Pub. Co. v. Lewis, 42 Utah 188, 129 P. 624
(1912).
Civil or criminal nature of proceedings.
Contempt proceeding to enforce payments
required by divorce decree is a civil action.
Snow v. Snow, 13 Utah 15, 43 P. 620 (1896);

Hillyard v. District Court, 68 Utah 220, 249 P.
806 (1926).
Purpose of punishment determines whether
contempt proceeding is civil or criminal in nature. Limb v. Limb, 113 Utah 385, 195 P.2d
263 (1948).

Criticism or comments.
Criticism after final disposition of action is
exercise of right of free speech and, therefore,
is not contemptuous. Robinson v. City Court ex
rel. City of Ogden, 112 Utah 36, 185 P.2d 256
(1947).
Allegedly contemptuous statement respecting city court by petitioner who was in courthouse to pay fine ordered by that court, made
at time when petitioner and judge of that
court, who had recessed court and was preparing to leave building, were entering elevator,
did not fal'I within Subsection (1) since statement was not expressed while judge was holding court. Robinson v. City Court ex rel. City of
Ogden, 112 Utah 36, 185 P.2d 256 (1947).
Attorney's characterization of garnishment
proceeding order to open safety deposit box as
"foolish" or "damned foolish" did not constitute
contempt when made in discussion with deputy
sheriff and bank cashier long after order was
made. In re Thomas, 56 Utah 315, 190 P. 952
(1920).
Purpose of contempt statutes is not to protect
judge as individual under all circumstances
from comment or criticism. Robinson v. City
Court ex rel. City of Ogden, 112 Utah 36, 185
P.2d 256 (1947).
Deceit or abuse of process.
Trustee in bankruptcy agreeing to sale of
property in custody of state court prior to bankruptcy suit, and failing to pay proceeds of sale
in accordance with stipulation in state court,
may be held in contempt notwithstanding referee in bankruptcy refused to sanction such
payment by trustee. Mary Jane Stevens Co. v.
Foley, 67 Utah 578, 248 P. 815 (1926).
Disobedience by inferior tribunal.
City court judge was not in contempt for failing to comply with a judgment of the district
court where that order was not served upon
him by writ, but was returned to the city court
together with other papers in the file on order
of remand. State v. Giles, 576 P.2d 876 (Utah
1978).
Disobedience of judgment, order or process.
Enforcement by citation or order to show
cause or contempt proceedings of orders or decrees with respect to payment of monthly or
other specific periods of alimony and counsel
fees, for a failure and willful refusal to pay
same, is one of the inherent equity powers of
the court. Herzog v. Bramel, 82 Utah 216, 23
P.2d 345 (1933).
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Contempt of court growing out of prisoner's
willful failure to pay alimony as directed in
decree was clearly punishable under former
§ 104-45-10, being not for coercion but for past
disobedience. Openshaw v. Young, 107 Utah
408, 159 P.2d 123 (1945).
Executor who misappropriated estate property, and refused to pay it over to succeeding
executor after being ordered to do so by probate
court, could properly be imprisoned for contempt, and present inability to comply might
still leave him punishable for past contempt
under former§ 104-45-10. In re Clift's Estate,
108 Utah 336, 159 P.2d 872 (1945).
One cannot escape punishment for contempt
for violation of a decree on ground that copy of
decree allegedly violated was not served upon
him, where it appears that he had both notice
and knowledge thereof and had claimed rights
thereunder. In re Hoover, 44 Utah 476, 141 P.
101 (1914).
Where, in garnishment proceeding, district
court ordered safety deposit box to be opened,
attorneys' advice to client to refuse to comply
with order held not to constitute contempt of
court, the question of law involved being an
open one. In re Thomas, 56 Utah 315, 190 P.
952 (1920).
A contempt contemplated by Subsection (5)
is punishable
under § 78-32-10. In re
Whitmore, 9 Utah 441, 35 P. 524 (1894).
Under Subsection (5) of former § 104-45-1,
disobedience of a valid, lawful order, in proper
form and regularly entered in a divorce case, is
a contempt of court. Foreman v. Foreman, 111
Utah 72, 176 P.2d 144 (1946).
A failure to comply with a void order or judgment is not contempt. In re Rogers' Estate, 75
Utah 290, 284 P. 992 (1930).

Excuses or defenses.
Good faith, ignorance of law, or acting upon
advice of counsel, is not a defense. Gunnison
Irrigation Co. v. Peterson, 74 Utah 460, 280 P.
715 (1929).
That a witness who refused to answer questions propounded to him in reference proceedings acted upon advice of counsel will excuse
him from punishment for contempt. United
States v. Late Corp. of Church of Jesus Christ
of Latter-Day Saints, 6 Utah 9, 21 P. 503
(1889).
Findings of fact required.
To justify a finding of contempt and the imposition of a jail sentence, there must be made
written findings of fact and judgment supported by clear and convincing proof that the
party knew what was required of him, and
having the ability to comply, willfully and
knowingly failed and refused to do so. Thomas
v. Thomas, 569 P,2d 1119 (Utah 1977).
Finding of contempt and the imposition of a
jail sentence must be supported by clear and

78-32-1

convincing proof that defendant knew what
was required, that he had the ability to comply, and that he willfully and knowingly failed
and refused to do so. Coleman v. Coleman, 664
P.2d 1155 (Utah 1983).
Party could not be committed for contempt in
failing to comply with divorce decree in absence of findings that decree was violated and
defendant was able to make payments or intentionally deprived himself of means of compliance, unless such findings were waived, in
view ofC.L. 1917, §§ 6828 to 6830. Hillyard v.
District Court, 68 Utah 220, 249 P. 806 (1926).
Where in order of commitment for contempt
for failure to pay alimony payments in arrears,
there were no findings of fact that petitioner
had property, means, or ability to comply with
decree or that he willfully refused to pay back
installments or intentionally deprived himself
of ability to comply with the decree, order was
void, and petitioner was entitled to writ of habeas corpus discharging him from custody. Ex
parte Gerber, 83 Utah 441, 29 P.2d 932 (1934).
Order finding defendant in contempt for failure to comply with divorce decree settling
property rights of parties was void where there
were no findings with reference to defendant's
ability to comply with decree. Parish v.
McConkie, 84 Utah 396, 35 P.2d 1001 (1934).
Failure of the district court to make written
findings of fact in quasi-criminal contempt proceedings and a "judgment" inconsistent with
the express declarations of record by the court
as to the matter of whether actual contempt
had occurred led to vacating of the judgment of
contempt for lack of proper foundation. Powers
v. Taylor, 14 Utah 2d 118, 378 P.2d 519 (1963).

Independent proceeding.
A contempt proceeding is separate from the
action out of which the alleged contemptuous
conduct arose. Jones v. Cox, 84 Utah 568, 37
P.2d 777 (1934); Robinson v. City Court ex rel.
City of Ogden, 112 Utah 36, 185 P.2d 256
(1947).
Inherent power of courts.
Courts of general and superior jurisdiction
possess the inherent power, not derived from
statute, to punish for contempt. In re Evans, 42
Utah 282, 130 P. 217 (1913).
Perjury.
If a witness commits perjury, even though
the statute of limitations bars prosecution for
such offense by reason of lapse of time, a person who testifies falsely can be reached by contempt proceedings. Tracy Loan & Trust Co. v.
Openshaw Inv. Co., 102 Utah 509, 132 P.2d
388 (1942).
Purpose of section.
Without authority to punish for such acts as
these, the authority of the judiciary could not
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be maintained. In re Whitmore, 9 Utah 441, 35
P. 524 (1894).
Purpose of contempt statutes is to protect litigants and the public from mischievious danger ofunfree and coerced tribunal. Robinson v.
City Court ex rel. City of Ogden, 112 Utah 36,
185 P.2d 256 (1947).

Territorial courts.
When this state was a territory, the power of
the district courts to punish for contempt was
primarily dependent upon the acts of Congress.
In re Whetstone, 9 Utah 156, 36 P. 633 (1893).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 13 et seq.

17 Am. Jur. 2d Contempt

C.J.S. - 17 C.J.S. Contempt § 9 et seq.
A.L.R. - Interference with enforcement of
judgment in criminal or juvenile delinquent
case as contempt, 8 A.L.R.3d 657.
Release of information concerning forthcoming or pending trial as ground for contempt
proceedings or other disciplinary measures
against member of the bar, 11 A.L.R.3d 1104.
Appealability of acquittal from or dismissal
of charge of contempt of court, 24 A.L.R.3d 650.
Prejudicial effect of holding accused in contempt of court in presence of jury, 29 A.L.R.3d
1399.
Appealability of contempt adjudication or
conviction, 33 A.L.R.3d 448.
Contempt adjudication or conviction as subject to review other than by appeal or writ of
error, 33 A.L.R.3d 589.
Publication or broadcast, during course of
trial, of matter prejudicial to criminal defendant as contempt, 33 A.L.R.3d 1116.
Attorney's refusal to accept appointment to

78-32-2.

defend indigent, or to proceed in such defense,
as contempt, 36 A.L.R.3d 1221.
Attack on judiciary as a whole as indirect
contempt, 40 A.L.R.3d 1204.
Picketing court or judge as contempt, 58
A.L.R.3d 1297.
Assault on attorney as contempt, 61
A.L.R.3d 500.
Attorney addressing allegedly insulting remarks to court during course of trial as contempt, 68 A.L.R.3d 273.
Conduct of attorney in connection with making objections or taking exceptions as contempt
of court, 68 A.L.R.3d 314.
Refusal to answer questions before state
grand jury as direct contempt of court, 69
A.L.R.3d 501.
Affidavit or motion for disqualification of
judge as contempt, 70 A.L.R.3d 797.
Intoxication of witness or attorney as contempt of court, 46 A.L.R.4th 238.
Inherent power of federal district court to
impose monetary sanctions on counsel in absence of contempt of court, 77 A.L.R. Fed. 789.
Key Numbers. - Contempt e=> 6 to 26.

Re-entry after eviction from real property.

Every person dispossessed of, or ejected from or out of, any real property by
the judgment or process of any court of competent jurisdiction, who, not having a right so to do, re-enters into or upon, or takes possession of, any such
real property, or induces or procures any person, not having the right so to do,
or aids or abets him therein, is guilty of a contempt of the court by which such
judgment was rendered, or from which such process issued. Upon a conviction
for such contempt the court must immediately issue an alias process, directed
to the proper officer, requiring him to restore such possession to the party
entitled thereto under the original judgment or process.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-32-2.
COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 41.

17 Am. Jur. 2d Contempt

C.J.S. - 17 C.J.S. Contempt § 12.
A.L.R. - Mortgagor's interference

with

property subject to order offoteclosure and sale
as contempt of court, 54 A.L.R.3d 1242.
Key Numbers. - Contempt eco 20.
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78-32-3. In immediate presence of court; summary action
- Without immediate presence; procedure.
When a contempt is committed in the immediate view and presence of the
court, or judge at chambers, it may be punished summarily, for which an
order must be made, reciting the facts as occurring in such immediate view
and presence, adjudging that the person proceeded against is thereby guilty of
a contempt, and that he be punished as prescribed in§ 78-32-10 hereof. When
the contempt is not committed in the immediate view and presence of the
court or judge at chambers, an affidavit shall be presented to the court or
judge of the facts constituting the contempt, or a statement of the facts by the
referees or arbitrators or other judicial officers.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-3.
Cross-References. - Officers before whom
affidavits may be taken, §§ 78-26-5 to 78-26-8.

Rules of evidence inapplicable to contempt
proceedings where court may act summarily,
Rule 1101, U.R.E.

NOTES TO DECISIONS
ANALYSIS

Constitutional rights.
In immediate presence of court.
-Custody proceeding.
-Interference
with court's procedure.
-"Judge at chambers."
-Written findings, conclusions and decree.
Without immediate presence.
-Affidavit.

Constitutional rights.
Although district court could punish an attorney for contempt by fine or limited imprisonment and in consequence could temporarily
suspend him from practicing before it until he
had complied with its order, court was not authorized to deny attorney the right to appear
before it in a pending matter until and unless
proper charges were made against him and he
was given an opportunity to be heard with respect thereto. Higgins v. Burton, 64 Utah 562,
232 P. 914 (1924).
Utah Const., Art. I, Sec. 12 gives to accused
in criminal prosecution right to demand nature
and cause of accusation against him and to
have copy thereof, and this section grants same
right to accused in criminal contempt proceeding when alleged contempt was not committed
in presence of court or judge in his chambers,
and such accused is entitled to be informed of
charge against him, to be permitted to plead to
charge, to have representation by counsel of
his own choosing and to be afforded right to be
heard. Robinson v. City Court ex rel. City of
Ogden, 112 Utah 36, 185 P.2d 256 (1947).
In immediate presence of court.
-Custody proceeding.
In a custody proceeding, where the court or-

ders the defendant to appear and bring the
child into court, the failure of the defendant to
have the child present when he appears constitutes contempt within the immediate presence
of the court, since the failure to produce the
child effectively prevented the court from dealing with the child's custody in accordance with
law. For, although the court still retained jurisdiction to decide the right to the child's custody as between the parties, it lost all effective
power to enforce its judgment and place the
child in the custody of the person who it determined had such right. Brown v. Cook, 123
Utah 505, 260 P.2d 544 (1953).

-Interference
with court's procedure.
Generally, contempts committed in the immediate presence of the court are such because
they interfere with the court's procedure with
its business. Brown v. Cook, 123 Utah 505,260
P.2d 544 (1953).
-"Judge at chambers."
Phrase "judge at chambers," as used in this
section, only protects judge while he is still
clothed with official duties of his office, and
does not cover his activities when his status
has reverted back to that of private citizen.
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Robinson v. City Court ex rel. City of Ogden,
112 Utah 36, 185 P.2d 256 (1947).
Where judge of city court had finished his
session of court for the morning, had recessed
court and was not in performance of his official
duties as judge but was preparing to leave
courthouse when alleged contemptuous remark respecting that court was made by petitioner as latter was entering elevator in courthouse for purpose of going to ground floor to
pay fine ordered by that court arising out of
criminal charge, alleged contempt was not
committed in "presence of the court, or judge at
chambers" within meaning of this section,
even though judge overheard remark as he also
was entering elevator. Robinson v. City Court
ex rel. City of Ogden, 112 Utah 36, 185 P.2d
256 (1947).

-Written findings, conclusions and decree.
Under this section and Rule 52(a), U.R.C.P.,
as applied to contempt committed in presence
of the court, it is not sufficient for the court to
announce orally its findings, conclusion and
decree in open court; the findings, conclusion
and decree are to be in writing and must set
forth a recital that the conduct occurred in the
immediate view and presence of the court, an
adjudication that a contempt was committed
and a statement of the punishment to be imposed. Brown v. Cook, 123 Utah 505, 260 P.2d
544 (1953).
Without immediate presence.
-Affidavit.
A contempt proceeding is a separate proceeding from an action pending and out of which
alleged contemptuous conduct arose, and when
it is not committed in presence of court, affidavits are required by this section, so that order
of contempt of bank examiner for payment of
salaries contrary to court order was void where
such affidavits relating to conduct of examiner
were not filed. Jones v. Cox, 84 Utah 568, 37
P.2d 777 (1934).
District court lacked jurisdiction to punish
litigants for contempt not committed in its
presence, in absence of an initiatory information or affidavit. Crowther v. District Court, 93
Utah 586, 54 P.2d 243 (1936).
In order for court to acquire jurisdiction of
contempt offense under this section when not
committed in presence of court or judge at
chambers, it is necessary that affidavit or initiating pleading be filed and, unless this is done,
subsequent proceedings are null and void. Robinson v. City Court ex rel. City of Ogden, 112
Utah 36, 185 P.2d 256 (1947).
Conviction for contempt would be reversed
where no affidavit was submitted as basis for
contempt proceeding as required by statute
when contempt is committed outside view and

presence of the court. Bott v. Bott, 20 Utah 2d
329, 437 P.2d 684 (1968).
Where judge saw attorney leave courtroom
and place papers on judge's desk in his chambers, which papers judge read after court was
adjourned and which were affidavits containing contemptuous matter, contempt was committed in immediate presence of the court so
that affidavit, as required by thjs section, was
unnecessary; even if such contempt were considered to be without presence of court, affidavit still would not have been necessary, since
intent of this section in requiring affidavit is to
inform judge and accused of copduct alleged to
be contemptuous, and under facts, judge had
knowledge of such conduct, and accused was
informed thereof by citation served upon him.
In re Schulder, 62 Utah 591, 221 P. 565 (1923);
In re Robison, 62 Utah 597, 221 P. 567 (1923).
Under this section affidavit takes place of
complaint and, whether contempt be regarded
as civil or criminal, when not committed in
presence of court or judge in his chambers,
court is without jurisdiction to proceed until
pleading of some nature has been served on
accused and filed with court, as one of purposes
for affidavit is to advise accused of particular
facts of which he is accused so that he may
properly defend against charge or offer such
extenuating and justifiable circumstances as
facts may warrant. Robinson v. City Court ex
rel. City of Ogden, 112 Utah 36, 185 P.2d 256
(1947).
It is necessary, in all proceedings for contempt not committed in the presence of the
court, in order to give court jurisdiction, that
an affidavit or affidavits be presented to the
court stating the facts constituting the contempt. Young v. Cannon, 2 Utah 560 (1880).
Rules with respect to demurrers were applicable to affidavits under former statute; affidavits were to state facts and not mere legal conclusions. Gunnison Irrigation Co. v. Peterson,
74 Utah 460, 280 P. 715 (1929).
Where alleged contemptuous remark by petitioner respecting city court which had found
him guilty of criminal charge, although made
in courthouse building, was not made in presence of that court or judge in his chambers
within meaning of this section, initiatory affidavit was necessary to confer jurisdiction on
that court to try and punish petitioner for contempt, even though judge of the court overheard the remark, so that contempt proceeding
in courtroom immediately following utterance
of allegedly contemptuous remark, in presence
of judge, assistant city attorney, clerk of court
and petitioner,· wherein petitioner was found
guilty of contempt and sentence was imposed,
was void. Robinson v. City Court ex rel. City of
Ogden, 112 Utah 36, 185 P.2d 256 (1947).
In proceeding for contempt for violation of
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judgment or decree, the affidavit and the judgment or decree in the original case referred to,
and to which defendant was a party, form the
basis of the charge, and as pleadings take the
place of a complaint. Utah Power & Light Co.
v. Richmond Irrigation Co., 80 Utah 105, 13
P.2d 320 (1932).
Where, in garnishment proceeding district
court ordered safety deposit box to be opened

and attorneys advised their client to refuse to
comply with order, statement of deputy sheriff
serving order, which he made to court and
which was reduced to writing, held sufficient to
confer jurisdiction on court to issue order to
show cause why attorneys should not be held
in contempt. In re Thomas, 56 Utah 315, 190 P.
952 (1920).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§§ 6, 7.

17 Am. Jur. 2d Contempt

C.J.S. - 17 C.J.S. Contempt § 62 et seq.
A.L.R. - Lack of notice to contemnor at
time of contemptuous conduct of possible crimi-

nal contempt sanctions as affecting prosecution
for contempt in federal court, 76 A.L.R. Fed.
797.
Key Numbers. - Contempt
50 et seq.

78-32-4.. Warrant of attachment
show cause.

or commitment

order to

When the contempt is not committed in the immediate view and presence of
the court or judge a warrant of attachment may be issued to bring the person
charged to answer, or, without a previous arrest, a warrant of commitment
may, upon notice, or upon an order to show cause, be granted; and no warrant
of commitment can be issued without such previous attachment to answer, or
such notice or order to show cause.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-32-4.

Cross-References. - Arrest, by whom and
how made, C~apter 7 of Title 77.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 82.

78-32-5.

17 Am. Jur. 2d Contempt

C.J.S. - 17 C.J.S. Contempt § 76 et seq.
Key Numbers. - Contempt
55, 56.

Bail.

Whenever a warrant of attachment is issued pursuant to this chapter, the
court or judge must direct, by an endorsement on such warrant, that the
person charged may be [let] to bail for his appearance, in an amount prescribed in such endorsement.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-5.

Cross-References.
Title 77.

COLLATERAL REFERENCES
C.J.S. - 17 C.J.S. Contempt § 81.
Key Numbers. - Contempt § 56.
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Bail, Chapter 20 of
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78-32-6.
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Duty of sheriff.

Upon executing the warrant of attachment the sheriff must keep the person
in custody, bring him before the court or judge and detain him until an order
is made in the premises, unless the person arrested entitles himself to be
discharged as provided in the next section [§ 78-32-7].
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-6.

Cross-References.
sheriff, § 17-22-2.

-

General duties of

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 82.

78-32-7.

17 Am. Jur. 2d Contempt

Bail bond -

C.J.S. - 17 C.J.S. Contempt § 81.
Key Numbers. - Contempt €=> 55, 56.

Form.

When a direction to let the person arrested to bail is contained in the
warrant of attachment or endorsed thereon, he must be discharged from the
arrest upon executing and delivering to the officer, at any time before the
return day of the warrant, a written undertaking, with two sufficient sureties,
to the effect that the person arrested will appear on the return of the warrant,
and abide the order of the court or judge thereon, or that the sureties will pay
as may be directed the sum specified in the warrant.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-7.

Cross-References.
sureties, § 77-20-5.

-

Qualifications

of

COLLATERAL REFERENCES
C.J.S. - 17 C.J.S. Contempt §§ 81, 128.
Key Numbers. - Contempt €=> 56.

78-32-8.

Officer's return.

The officer must return the warrant of arrest, and the undertaking, if any,
received from the person arrested, by the return day specified therein.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-8.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 82.

78-32-9.

17 Am. Jur. 2d Contempt

C.J.S. - 17 C.J.S. Contempt § 79.
Key Numbers. - Contempt €=> 55.

Hearing.

When the person arrested has been brought up or has appeared the court or
judge must proceed to investigate the charge, and must hear any answer
which the person arrested may make to the same, and may examine witnesses
for or against him; for which an adjournment may be had from time to time, if
necessary.
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History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-9.
NOTES TO DECISIONS
ANALYSIS

Constitutional rights.
Taking of evidence.
Constitutional rights.
Utah Const., Art. I, Sec. 12 gives to accused
in criminal prosecution right to demand nature
and cause of accusation against him and to
have copy thereof, and former § 104-45-3
granted same right to accused in criminal contempt proceeding when alleged contempt was
not committed in presence of court or judge in
his chambers, and such accused was entitled to
be informed of charge against him, to be permitted to plead to charge, to have representation by counsel of his own choosing and to be
afforded right to be heard. Robinson v. City
Court ex rel. City of Ogden, 112 Utah 36, 185
P.2d 256 (194 7).
In a prosecution for contempt, not committed
in the presence of the court, due process of law
requires that the person charged be advised- of
the nature of the action against him, have assistance of counsel, if requested, have the right
to confront witnesses, and have the right to

offer testimony on his behalf. Burgers
Maiben, 652 P.2d 1320 (Utah 1982).

v.

Taking of evidence.
Newspaper publisher charged with criminal
contempt for interfering with judicial process
by articles concerning pending murder trial
could not be adjudged guilty on the pleadings
(affidavits and answers) without taking any
evidence; prosecution had burden to make out
a prima facie case, and such a case was not
made out by defendant's mere admission of
publications without inquiry into intent, motive and circumstances surrounding the publications; nothing short of a plea of guilty, or its
equivalent, would have justified conviction
without taking of evidence or investigation of
charge, and answers denying all prosecution's
averments except publication were not such a
guilty plea. Herald-Republican Pub. Co. v.
Lewis, 42 Utah 188, 129 P. 624 (1912).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 83.

17 Am. Jur. 2d Contempt

C.J.S. - 17 C.J.S. Contempt § 85(1) et seq.
A.L.R. - Defense of entrapment in contempt proceedings, 41 A.L.R.3d 418.

78-32-10.

Allowance of attorneys' fees in civil contempt proceedings, 43 A.L.R.3d 793.
Right to counsel in contempt proceedings, 52
A.L.R.3d 1002.
Key Numbers. - Contempt e=> 61.

Judgment.

Upon the answer and evidence taken the court or judge must determine
whether the person proceeded against is guilty of the contempt charged, and if
it is adjudged that he is guilty of the contempt, a fine may be imposed upon
him not exceeding $200, or he may be imprisoned in the county jail not exceeding thirty days, or he may be both fined and imprisoned; provided, however, that a justice of the peace may punish for contempt by a fine not to
exceed $100 or by imprisonment for one day, or by both such fine and imprisonment.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-10.
Cross-References. - County jail, §§ 17-

22-4 to 17-22-10.
Justices' courts, Chapter 5 of this title.
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NOTES TO DECISIONS
ANALYSIS

Ability to comply.
Amount of penalty.
Appeals.
Attorney's fees.
Authority to fine.
"Contempt charged."
Costs.
Findings and conclusions required.
Jurisdiction.
Nature of proceeding.
Right to be heard.
Abaity to comply.
and carried medical insurance covering mediFormer § 104-45-3 did not necessarily re- cal expenses of children, was found in contempt
quire ability to comply with order at time of for failure to comply with provisions of divorce
commitment for contempt. Such a contempt
decree requiring him to pay $100 per month for
would have been punishable under the section,
support, imposition of thirty-day jail sentence
which limited the punishment to $200 fine and
was excessive. Harris v. Harris, 14 Utah 2d 96,
thirty days' imprisonment. If one deliberately
377 P.2d 1007 (1963).
rendered himself unable to comply with the
Appeals.
court's order, or even ifhe were deprived of the
This section cannot be invoked to alter the
ability to perform by events which were beyond
purport of an undertaking on appeal from an
his control, he would still not be thereby
purged of his past contempt. In re Clift's Es- order of imprisonment for contempt in a divorce case. Vander Schuit v. Daniels, 78 Utah
tate, 108 Utah 336, 159 P.2d 872 (1945).
135, 1 P.2d 966 (1931).
This section does not require present ability
Contempt judgment entered after complito perform before punishment. Brown v. Cook,
123 Utah 505, 260 P.2d 544 (1953); also see ance with order for production of certain bonds
annotations under "Ability to comply or obey" but premised upon willful delay in producing
the bonds was made in the public interest to
under § 78-32-1, supra.
Impossibility of performance as of the time of uphold the dignity and powers of the court
rather than in the interest of one of the litiadjudication of contempt is not a defense to the
sanctions of punishment under this section or gants to induce further action by his adverindemnification under§ 78-32-11; especially if sary; therefore service of notice of appeal from
contempt adjudication should have been made
the grounds for impossibility are directly traceupon attorney general, rather than upon litiable to the contemnor's own deliberate acts.
gant's counsel. Foreman v. Foreman, 111 Utah
Bradshaw v. Kershaw, 627 P.2d 528 (Utah
113, 176 P.2d 165 (1947).
1981).
Order finding person in contempt is an apIn proceedings for contempt by nonpayment
of alimony, court must find that defendant was pealable order. Salzetti v. Backman, 638 P.2d
able to make the payments or intentionally de- 543 (Utah 1981).
An appeal did not lie to the Supreme Court
prived himself of the means of doing so.
Hillyard v. District Court, 68 Utah 220, 249 P. from a judgment of conviction in case of crimi806 (1923); Ex parte Gerber, 83 Utah 441, 29 • nal contempt. It was otherwise as to civil contempt; such a proceeding was appealable under
P.2d 932 (1934); Parish v. McConkie, 84 Utah
general statutes relating to appeals in special
396, 35 P.2d 1001 (1934).
proceedings. In re Whitmore, 9 Utah 441, 35 P.
It is an essential prerequisite to an order
that one delinquent in payment of alimony be 524 (1894) (decided under prior law).
Right of appeal from orders in contempt proimprisoned until he complies with order for
such payment, that there be a finding of ceedings was wholly statutory; unless so authorized, no appeal lay if court below had jurispresent ability to comply with such order. Watson v. Watson, 72 Utah 218, 269 P. 775 (1928). diction; nothing in statutes allowed such an
appeal. People v. Owens, 8 Utah 20, 28 P. 871
(1892) (decided under prior law).
Amount of penalty.
In criminal contempt proceedings, it was
Where husband, who paid $60 per month for
child support and, in addition, spent $10 per duty of reviewing court to determine whether
month on children, allowed wife to claim chil- trial court had jurisdiction to enter judgment
or make order which was basis of contempt
dren as dependents on her income tax return,
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proceedings and to enter judgment in contempt
proceedings, and whether acts, words, or conduct complained of constituted contempt. In re
Thomas, 56 Utah 315, 190 P. 952 (1920).

Attorney's fees.
There is no provision for an additional penalty of attorney's fees for contempt. Mellor v.
Cook, 597 P.2d 882 (Utah 1979).
Authority to fine.
Court does not have authority to order a
$200-a-day fine for as long as the contemptuous conduct continues since such an order involves a fine of over $200 and is a levy of a
penalty prospectively for acts that have not occurred. Beehive Medical Elec., Inc. v. Industrial Comm'n, 583 P.2d 53 (Utah 1978).
"Contempt charged."
"Contempt charged" must be regarded as the
content of the formal documents served on the
person accused of the contempt and in response
to which he has made his appearance. Department of Registration V. Stone, 587 P.2d 137
(Utah 1978).
Where defendant had violated a restraining
order 120 separate times, and formal documents charging contempt charged only a
course of conduct in violation of the restraining
order and did not charge 120 separate violations, the defendant was charged with and
could be punished for only one instance of contempt. Department of Registration v. Stone,
587 P.2d 137 (Utah 1978).
Costs.
Nothing in this section or § 78-32-11 authorizes court to order defendant imprisoned if
costs of contempt proceeding are not paid; that
portion of judgment requiring defendant to
serve time in jail if costs were not paid was
void. Clover Leaf Dairy Co. v. Van Gerven, 73
Utah 471, 275 P. 9 (1929).
Findings and conclusions required.
Court has no authority within proper jurisdiction to commit a person to jail for contempt
without having made findings upon issue and
entered judgment accordingly. Parish v.
McConkie, 84 Utah 396, 35 P.2d 1001 (1934).
Failure of trial court to enter written findings of fact and conclusions of law in contempt
proceeding was fatal to the enforceability of
the contempt order. Salzetti v. Backman, 638
P.2d 543 (Utah 1981).
Findings of fact are necessary to support
judgment of contempt, so that where judgment
of contempt was supported by no other finding
except that defendant, who was found guilty in
bastardly proceeding, was guilty of contempt
because of failure to comply with court order as
to payments, and there was no finding with

78-32-10

respect to defendant's ability to pay, judgment
of contempt was void. State v. Bartholomew, 85
Utah 94, 38 P.2d 753 (1934).
In contempt proceeding for failure to comply
with divorce decree, findings that husband had
not paid realty taxes and had not paid plaintiff
amount allowed for attorney's fees were insufficient to support adjudication of contempt,
since decree said nothing about taxes and provided for payment of attorney's fees to attorney. Openshaw v. Openshaw, 86 Utah 229, 42
P.2d 191 (1935).
Judgment placing husband in contempt under this section for failure to make alimony
payments should specify fine or period of incarceration. Openshaw v. Young, 107 Utah 408,
159 P.2d 123 (1945).

Jurisdiction.
Where alleged contemptuous remark by petitioner respecting city court which had found
him guilty of criminal charge, although made
in courthouse building, was not made in presence of that court or judge in his chambers
within
meaning
of former § 104-45-3,
initiatory affidavit was necessary to confer jurisdiction on that court to try and punish petitioner for contempt, even though judge overheard the remark, so that contempt proceeding
in courtroom immediately following utterance
in presence of judge, assistant city attorney,
clerk of court and petitioner, wherein petitioner was found guilty of contempt and sentence was imposed, was void. Robinson v. City
Court ex rel. City of Ogden, 112 Utah 36, 185
P.2d 256 (1947).
Nature of proceeding.
Former § 104-45-3 expressed no distinction
between a proceeding in the nature of a civil
proceeding and one in the nature of a criminal
proceeding. If the contempt proceeding was
merely one of fine and/or imprisonment, then it
is criminal in nature. Foreman v. Foreman,
111 Utah 113, 176 P.2d 165 (1947).
Purpose of punishment determines whether
contempt proceeding is civil or criminal in nature. Limb v. Limb, 113 Utah 385, 195 P.2d
263 (1948).
Right to be heard.
Recitals in the judgment of conviction that
accused stated that he had no "legal reason" to
give why judgment should not be pronounced
against him cannot support a contention that
he was afforded a trial, or a hearing, or an
investigation, or an opportunity to be heard.
The right which an accused has to be heard on
merits is before, not after, he is condemned.
Herald-Republican Pub. Co. v. Lewis, 42 Utah
188, 129 P. 624 (1912).
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COLLATERAL REFERENCES

Am. Jur. 2d. - 17 Am. Jur. 2d Contempt
§ 104 et seq.
C.J.S. - 17 C.J.S. Contempt§ 86(1) et seq.
A.L.R. - Appealability of contempt adjudication or conviction, 33 A.L.R.3d 448. •

78-32-11.

Contempt adjudication or conviction as subject to review, other than by appeal or writ of
error, 33 A.L.R.3d 589.
Key Numbers. - Contempt .s-, 63.

Damages to party aggrieved.

If an actual loss or injury to a party in an action or special proceeding,
prejudicial to his rights therein, is caused by the contempt, the court, in
addition to the fine or imprisonment imposed for the contempt or in place
thereof, may order the person proceeded against to pay the party aggrieved a
sum of money sufficient to indemnify him and to satisfy his costs and expenses; which order and the acceptance of money under it is a bar to an action
by the aggrieved party for such loss and injury.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-11.

Cross-References. - Demand for judgment, and costs, Rule 54, U.R.C.P.

NOTES TO DECISIONS
ANALYSIS

Ability to perform.
-Not required.
-Required.
Assessment.
-Actual loss.
-Lump sum.
-Unnecessary
to find.
-When measured.
Attorney fees.
Costs.
-Criminal
contempt.
Nature of proceedings.
-Civil.
--Authority
of court.
Sufficiency of order.
-Divorce.

Ability to perform.
-Not required.
Impossibility of performance as of the time of
adjudication of contempt is not a defense to the
sanctions of punishment under § 78-32-10 or
indemnification under this section; especially
if the grounds for impossibility are directly
traceable to the contemnor's own deliberate
acts. Bradshaw v. Kershaw, 627 P.2d 528
(Utah 1981).
-Required.
It is important that ability of party charged
with contempt to perform receive consideration
before court is justified in awarding damages;
if party was unable to perform at time of order,

failure to comply with order cannot be said to
have caused the other party's loss. Foreman v.
Foreman, 111 Utah 72, 176 P.2d 144 (1946).
Assessment.
-Actual loss.
This section grants court power to enter
judgment covering any loss the aggrieved
party may have sustained; any actual loss suffered can be recovered if caused by other
party's contemptuous
acts. Davidson v.
Munsey, 29 Utah 181, 80 P. 743 (1905); In re
Hoover, 44 Utah 476, 141 P. 101 (1914); Foreman v. Foreman, 111 Utah 72, 176 P.2d 144
(1946).
-Lump sum.
Under this section, the court may hear evi-
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dence and assess the damages against the contemner, if any have been sustained by the
"party aggrieved." But where damages are
awarded thereunder, they must be ascertained
in the same way as is usually done, that is,
under the procedure applicable in courts of justice for ascertaining what the damages, if any
have been inflicted, amount to. Therefore an
award of a lump sum to a large number of complainants cannot be sustained, as apportionment would be impossible. In re Hoover, 44
Utah 476, 141 P. 101 (1914).

-Unnecessary
to find.
It is unnecessary to find loss or mJury to
plaintiff, as a condition precedent to finding
defendant guilty of contempt. Accordingly,
where water of a prior appropriator has been
diverted and used by another who is not entitled thereto, and appropriator has a beneficial
use therefor,. injury necessarily results, and
fact that damage is not claimed or proved is
immaterial. Utah Power & Light Co. v. Richmond Irrigation Co., 80 Utah 105, 13 P.2d 320
(1932).
-When measured.
Trial court did not err in choosing to measure the damages at the time of adjudication of
contempt rather than at the time of the original obligation. Bradshaw v. Kershaw, 627 P.2d
528 (Utah 1981).
Attorney fees.
In proceedings against one for contempt in
violating an injunction restraining him from
infringing a trade-mark, it was proper on a
finding for plaintiff to award him a reasonable
attorney's fee. Davidson v. Munsey, 29 Utah
181, 80 P. 743 (1905).
Former § 104-45-11 gave a party damaged
by the contempt of the adverse party a right to
have judgment for his "costs and expenses";
"expenses" included attorney fees the damaged
party incurred; the "costs and expenses" referred to in this section could be assessed by
the judge in open court and made a part of his
judgment there rendered. Foreman v. Foreman, 111 Utah 72, 176 P.2d 144 (1946).

78-32-11

This section authorized the awarding of attorney fees, including such fees for appeal to
the Supreme Court and the contempt and other
proceedings to enforce the defendant's contractual obligations and orders of the court, in a
contempt case. Bradshaw v. Kershaw, 627 P.2d
528 (Utah 1981).

Costs.
-Criminal contempt.
In cases of criminal contempt, court may impose costs in addition to fine. In re Whitmore, 9
Utah 441, 35 P. 524 (1894) (decided under prior
law).
Nature of proceedings.
-Civil.
Proceedings under this section are civil and
not criminal in character. Davidson v. Munsey,
29 Utah 181, 80 P. 743 (1905) (decided under
prior law).
--Authority
of court.
The provisions of this section are clearly intended to enable the aggrieved party to pursue
his civil remedy against the wrongdoer in contempt proceedings; it does not give the court
authority to order defendant imprisoned if
costs of contempt proceedings are not paid,
such as costs of serving order to show cause,
clerk's fees for issuing such order, witness' fees,
attorney's fees, and the like. Clover Leaf Dairy
Co. v. Van Gerven, 73 Utah 471, 275 P. 9
(1929) (decided under prior law).
Sufficiency of order.
-Divorce.
Order entered in divorce case directing one
party to turn over to the other certain bonds
held in a joint account was held to be exact
enough, although amount of bonds was not determined or specified. Foreman v. Foreman,
111 Utah 72, 176 P.2d 144 (1946), in which
court held that there was ample evidence to
support a finding of the court that amount of
bonds the wife took into her possession, which
had belonged to husband prior to his marriage,
was $3,275.

COLLATERAL REFERENCES

Utah Law Review. - Attorney's Fees in
Utah, 1984 Utah L. Rev. 553.
Am. Jur. 2d. - 17 Am. Jur. 2d Contempt
§§ 113, 114.
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C.J.S. - 17 C.J.S. Contempt § 94 et seq.
Key Numbers. - Contempt
73 et seq.
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Imprisonment

to compel performance.

When the contempt consists in the omission to perform an act enjoined by
law, which is yet in the power of the person to perform, he may be imprisoned
until he shall perform it, or until released by the court, and in such case the
act must be specified in the warrant of commitment.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-12.
NOTES TO DECISIONS
ANALYSIS

Ability to perform.
-Not required.
--Failure
to make support payments.
-Required.
--Trustee
in bankruptcy.
Applicability of section.
-Divorce.
-Recalcitrant
witness.
Findings of fact required.
Imprisonment authorized.
-Willful defiance of court.
Nature of proceeding.
-Civil.

Ability to perform.
-Not required.
Former § 104-45-12 did not necessarily require ability to comply with the order at the
time of commitment for contempt. Under this
section, where it was yet within his power to
perform, the court might for the purpose of
compelling obedience to its order imprison him
until he complied therewith. In re Clift's Estate, 108 Utah 336, 159 P.2d 872 (1945).
--Failure
to make support payments.
Proof of ability to perform was not necessary
condition to imposing contempt order based
upon husband's neglect to make monthly payments for support of children, in accordance
with divorce decree, where order was not intended to keep husband incarcerated until he
made required payments, and sentence was
limited to thirty days. Holbrook v. Holbrook,
116 Utah 114, 208 P.2d 1113 (1949).
-Required.
When the proposed sanction for contempt is
coercive imprisonment, the defense of impossibility of performance as of the time the sanction is to be imposed is always available, without regard to how or by whom the condition of
impossibility occurred. Bradshaw v. Kershaw,
627 P.2d 528 (Utah 1981).
--Trustee
in bankruptcy.
One ought not to be imprisoned for contempt

if he is wholly unable to comply with court's
order; trustee in bankruptcy, failing to comply
with stipulation as to disposition of proceeds
from sale of property in custody of state court
prior to institution of proceedings in bankruptcy, who turned proceeds over to referee in
bankruptcy and was unable to procure latter's
approval of disposition in accordance with order of state court, ought not to be imprisoned if
he is unable to comply with order of state
court, unless in placing funds beyond his control he acted contumaciously or willfully or intentionally to defeat the court's order. Mary
Jane Stevens Co. v. Foley, 67 Utah 578, 248 P.
815 (1926).

Applicability

of section.

-Divorce.
Where petitioner for habeas corpus willfully
refused to comply with terms of decree ordering him to pay alimony to wife, notwithstanding his ability to comply, contention that this
section only should be deemed applicable in the
case, because it authorizes imprisonment as a
coercive measure, was rejected. Openshaw v.
Young, 107 Utah 408, 159 P.2d 123 (1945).
Former § 104-45-12 was not applicable
where contempt order, based upon husband's
neglect to make monthly payments for support
of children in accordance with divorce decree,
was not intended to keep husband incarcerated
until he made required payments, and sen-
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tence was limited to thirty days. Holbrook v.
Holbrook, 116 Utah 114, 208 P.2d 1113 (1949).

-Recalcitrant
witness.
Under similar predecessor section which was
part of the Habeas Corpus Act, a witness refusing to answer a material and proper question
before a grand jury could be fined and ordered
to stand committed until he should appear and
answer said questions or until the further order of the court. Ex parte Harris, 4 Utah 5, 5 P.
129 (1884).
Findings of fact required.
To justify a finding of contempt and the imposition of a jail sentence, there must be made
written findings of fact and judgment supported by clear and convincing proof that the
party knew what was required of him, and

having the ability to perform, willfully and
knowingly failed and refused to do so. Thomas
v. Thomas, 569 P.2d 1119 (Utah 1977).

Imprisonment authorized.
-Willful defiance of court.
While the mere failure to pay a debt or meet
an obligation is not punishable by imprisonment, one who willfully defies or disobeys a
proper court order or judgment may be found
in contempt and punished by imprisonment.
Thomas v. Thomas, 569 P.2d 1119 (Utah 1977).
Nature of proceeding.
-Civil.
The application of this section is civil in nature. Foreman v. Foreman, 111 Utah 113, 176
P.2d 165 (1947) (decided under prior law).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 105.

78-32-13.

C.J.S. - 17 C.J.S. Contempt § 104.
Key Numbers. - Contempt ea, 79.

17 Am. Jur. 2d Contempt

Procedure

when party charged fails to appear.

When the warrant of arrest has been returned served, if the person arrested
does not appear on the return day, the court or judge may issue another
warrant of arrest, or may order the undertaking to be prosecuted or both. If
the undertaking is prosecuted, the measure of damages in the action is the
extent of the loss or injury sustained by the aggrieved party by reason of the
misconduct for which the warrant was issued, and the costs of the proceeding.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-32-13.
Cross-References. - Arrest, by whom and
how made, Chapter 7 of Title 77.

Demand for judgment, and costs, Rule 54,
U.R.C.P.

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 93.

78-32-14.

C.J.S. - 17 C.J .S. Contempt § 81.
Key Numbers. - Contempt ea, 57.

17 Am. Jur. 2d Contempt

Excuse for nonappearance
straint forbidden.

-

Unnecessary

re-

Whenever by the provisions of this chapter an officer is required to keep in
custody a person arrested on a warrant of attachment and to bring him before
a court or judge, the inability from illness or otherwise of the person to attend
is a sufficient excuse for not bringing him up; and the officer must not confine
a person arrested upon the warrant in a prison or otherwise restrain him of
personal liberty, except so far as may be necessary to secure his personal
attendance.
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History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-14.
COLLATERAL REFERENCES

Am. Jur. 2d. -

78-32-15.

C.J.S. - 17 C.J.S. Contempt § 81.
Key Numbers. - Contempt=
57.

17 Am. Jur. 2d Contempt

§ 93.

Contempt of process of nonjudicial

officer.

Whenever authority is given to any person, officer (other than a judicial
officer), referee, arbitrator, board or committee to issue process to compel the
attendance of witnesses or the production of books or papers before such person, officer, referee, arbitrator, board or committee, and any person duly subpoenaed to appear and give evidence or to produce any books or papers shall
neglect or refuse to appear or produce such books or papers according to the
requirement of such subpoena, or shall refuse to testify or to answer any
proper and pertinent question, he shall be deemed in contempt, and it shall be
the duty of the person, officer, referee, arbitrator, board or committee as the
case may be, to report the fact to the judge of the district court of the county,
who may thereupon issue a warrant of attachment to bring such person before
the judge by whose order such attachment was issued, or an order to show
cause may be granted in the discretion of the judge.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-32-15.

Cross-References.
tecum, Rule 34, U.R.C.P.

Subpoena

duces

NOTES TO DECISIONS
ANALYSIS

Dismissal of suit.
-Referee.
Jurisdiction of district court.
-State Tax Commission.
Dismissal of suit.

Jurisdiction

-Referee.
A referee has no power to dismiss a suit because of a refusal of the plaintiff or a witness to
testify. He should report the matter to .the
court and await its decision. United States v.
Late Corp. of Church of Jesus Christ of LatterDay Saints, 6 Utah 9, 21 P. 503 (1889).

-State Tax Commission.
District court had jurisdiction of contempt
proceedings brought by State Tax Commission
against executor for refusal to obey subpoena.
Mayers v. Bronson, 100 Utah 279, 114 P.2d
213 (1941).

of district court.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 116 et seq.

C.J.S. -

17 Am. Jur. 2d Contempt

73 C.J.S. Public Administrative

Law and Procedure § 74; 81A C.J.S. States
§ 60.
Key Numbers. - Administrative Law e-,
317, 369, 424, 937; States = 40.
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78-32-16.

Procedure.

When a person charged has been brought up or has appeared he may purge
himself of the contempt in the same way, and the same proceedings shall be
had, and the same penalty may be imposed, and the same punishment inflicted, as in the case of other contempts mentioned in this chapter.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-32-16.
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of district courts -

Form -

Effect.

The district courts within their respective jurisdictions shall have power to
declare rights, status, and other legal relations, whether or not further relief
is or could be claimed. No action or proceeding shall be open to objection on
the ground that a declaratory judgment or decree is prayed for. The declaration may be either affirmative or negative in form and effect; and such declaration shall have the force and effect of a final judgment or decree.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-33-1.
Cross-References. - Jurisdiction of district court, § 78-3-4.

Submitting

§ 78-11-11.

NOTES TO DECISIONS
ANALYSIS

Construction and application.
Court's lack of jurisdiction.
-Procedure.
Dismissal.
-Effect.
-Pending criminal action involving identical questions.
Exclusiveness of remedy.
Exhaustion of administrative remedies.
-Legal question.
Extent of relief granted.
Joinder of actions.
Quieting title.
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Subjects for relief.
-Constitutionality
of ordinance.
-Taxation.
--Exemption.
--Right
to tax.
-Water rights.
Cited.

Construction and application.
The Declaratory Judgments Act (§§ 78-33-1
to 78-33-13) is not designed for giving advisory
opinions in a nonadversary action, or to insure
against feared risk. Backman v. Salt Lake
County, 13 Utah 2d 412, 375 P.2d 756 (1962).
Court's lack of jurisdiction.
-Procedure.
Proper procedure with respect to defendant's
claim that justice of the peace court lacked subject matter jurisdiction was a petition for an
extraordinary writ, and not a declaratory judgment action. McRae & DeLand v. Feltch, 669
P.2d 404 (Utah 1983).
Dismissal.
-Effect.
Dismissal of teacher's suit for declaratory
judgment determining status under Teachers'
Retirement Act for lack of jurisdiction was not
res judicata barring subsequent mandamus
proceeding for same purpose. Gibson v. Utah
State Teachers' Retirement Bd., 99 Utah 576,
105 P.2d 353 (1940), rehearing denied, 99 Utah
592, 110 P.2d 365 (1941).
-Pending
criminal action involving identical questions.
Declaratory relief action was properly dismissed where there was a pending criminal action involving identical questions which could
be raised and adjudicated in the criminal proceeding. McRae & DeLand v. Feltch, 669 P.2d
404 (Utah 1983).
Exclusiveness of remedy.
Declaratory judgment is not confined to
cases where no other relief was or could be
granted. The language of former§ 104-64-1 indicated that it could be granted as alternative
or as additional relief. Gray v. Defa, 103 Utah
339, 135 P.2d 251 (1943); Whitmore v. Murray
City, 107 Utah 445, 154 P.2d 748 (1944).
Exhaustion of administrative remedies.
-Legal question.
Where plaintiff sought declaratory judgment
as to the nature of the legal relationship between the No-Fault Insurance Act and the
Workmen's Compensation Act, and no facts
were required to be pleaded or proved, there
was no need to exhaust administrative remedies prior to seeking a declaratory judgment.
IML Freight, Inc. v. Ottosen, 538 P.2d 296
(Utah 1975).

Extent of relief granted.
Draftsmen of uniform act contemplated the
broadest methods of requesting declarations,
both as incidental to actions or proceedings
seeking coercive judgment and in independent
proceedings in which nothing but a declaration
is sought. This appears more clearly from the
clause "whether or not further relief is or could
be claimed." In other words, trial court may
settle the entire controversy, and enter both
declaratory and coercive decrees. Gray v. Defa,
103 Utah 339, 135 P.2d 251 (1943); Whitmore
v. Murray City, 107 Utah 445, 154 P.2d 748
(1944).
Joinder of actions.
In action by purchaser of land from county,
which it had acquired because of delinquent
taxes, against defendants claiming interest in
land, independent parallel suit to make decision of original suit applicable to all lands in
drainage districts which were designated defendants in parallel suit could not be joined,
since controversies cannot be joined in parallel,
and contention that this act allows suchjoinder
was held without merit, since this act does not
dispense with necessity of a subject in respect
to which judgment can operate. Millard
County v. Millard County Drainage Dist. No.
1, 86 Utah 475, 46 P.2d 423 (1935).
Quieting title.
Where plaintiff seeks to obtain a decree quieting title to certain lands, which action is in
the nature of a declaratory proceeding, the action is in effect an action to quiet title, although plaintiff seeks relief under Declaratory
Judgment Act. Gray v. Defa, 103 Utah 339,
135 P.2d 251 (1943).
Subjects for relief.
-Constitutionality
of ordinance.
Declaratory Judgment Act may be invoked
to test constitutionality of city ordinance. Phi
Kappa Iota Fraternity v. Salt Lake City, 116
Utah 536, 212 P.2d 177 (1949).
-Taxation.
--Exemption.
Former§ 104-64-1 did not afford such an adequate remedy to test validity of statute providing formula for determining amount of tax
exemption as to preclude State Tax Commission from bringing writ of prohibition to try
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that question. Washington County v. State Tax
Comm'n, 103 Utah 73, 133 P.2d 564 (1943).

--Right
to tax.
Action might be brought under former
§ 104-64-1 to determine right of tax commission to tax property, and although all of the
plaintiffs had separate causes of action, they
might join in one action to avoid a multiplicity
of suits, where questions involved and relief
asked were the same in each instance. Crystal
Car Line v. State Tax Comm'n, 110 Utah 426,
174 P.2d 984 (1946).
-Water rights.
Action to determine priority of water rights
was justiciable even though plaintiff could
later lose his rights if he failed to complete his

78-33-2

works and put them to beneficial use.
Whitmore v. Murray City, 107 Utah 445, 154
P.2d 748 (1944).
Salt Lake County was entitled to a declaratory judgment concerning whether Salt Lake
City could unilaterally terminate the county's
water supply without notice, whether the city's
water distribution system was subject to regulation by the Public Service Commission, and
whether the city's rate structure was unreasonable and discriminatory, as such issues satisfied the requirement of a justiciable controversy. Salt Lake County v. Salt Lake City, 570
P.2d 119 (Utah 1977).

Cited in Anschutz Corp. v. Natural Gas
Pipeline Co., 632 F. Supp. 445 (D. Utah 1986).

COLLATERAL REFERENCES

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 4.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 5 et seq.

Key Numbers. - Declaratory Judgment~
5, 273.

78-33-2. Rights, status, legal relations under instruments
or statutes may be determined.
Any person interested under a deed, will or written contract, or whose
rights, status or other legal relations are affected by a statute, municipal
ordinance, contract or franchise, may have determined any question of construction or validity arising under the instrument, statute, ordinance, contract or franchise and obtain a declaration of rights, status or other legal
relations thereunder.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-33-2.
Cross-References. - Conveyances, Chapter 1 of Title 57.

Intestate succession and wills, Chapter 2 of
Title 75.

NOTES TO DECISIONS
ANALYSIS

Divorce decree.
Issues of fact.
-Contract.
Lease.
-Extension.
"Municipal ordinance."
-Rule of local health agency.
Penal statute.
-Sterilization.
Purpose of provisions.
Standing.
-Direct personal injury.
Tax exemption.
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Divorce decree.
Declaratory judgment purporting to interpret or modify decree of divorce was nullity
since divorce decree is not a proper subject for
declaratory judgment. Crofts v. Crofts, 21 Utah
2d 332, 445 P.2d 701 (1968).
Issues of fact.
-Contract.
Portion of statute providing that any person
interested under written contract may have
any question of construction or validity arising
under instrument determined by the court is
governed by § 78-33-9 providing where issue of
fact is involved, it is triable as in other cases.
Oil Shale Corp. v. Larson, 20 Utah 2d 369,438
P.2d 540 (1968).
Lease.
-Extension.
Declaratory judgment was appropriate procedure by lessee to determine whether a clause
in the lease gave him the right to extend the
lease beyond its expiration date. Gillmor v.
Gillmor, 596 P.2d 645 (Utah 1979).
"Municipal ordinance."
-Rule of local health agency.
Although § 26-24-20 of the Local Health Department Act, permitting judicial review of "a
final determination of the local board," does
not confer jurisdiction upon a district court to
review a regulation promulgated by a county
health board, this section of the Declaratory
Judgment Act, giving district courts jurisdiction over any case brought to determine a
question of construction or validity arising under a "municipal ordinance," gives a district
court such jurisdiction, since a "municipal ordinance" includes rules of local health agencies,
such as a county health board. Utah Restau-

rant Ass'n v. Davis County Bd. of Health, 709
P.2d 1159 (Utah 1985).

Penal statute.
-Sterilization.
Persons seeking sterilization are not required to risk prosecution but could have declaratory judgment as to whether such voluntary sterilization would be a felony under
§ 64-10-12. Parker v. Rampton, 28 Utah 2d 36,
497 P.2d 848 (1972).
Purpose of provisions.
The purpose of the Declaratory Judgment
Act is to permit examination of legal documents and statutes to determine questions of
construction or validity arising under such instruments. Lindon City v. Engineers Constr.
Co., 636 P.2d 1070 (Utah 1981).
Standing.
A party maintaining an action under this act
must have a substantial interest or legally
protectible interest in the subject matter of the
litigation. Main Parking Mall v. Salt Lake
City Corp., 531 P.2d 866 (Utah 1975).
-Direct personal injury.
Plaintiff must show that he has sustained, or
is immediately in danger of sustaining, a direct
injury personal to himself, as opposed to an
injury to the public in general, to have standing to challenge the constitutionality of a statute. Baird v. State, 574 P.2d 713 (Utah 1978).
Tax exemption.
Former § 104-64-2 did not afford such an adequate remedy to test the constitutionality of
statute providing formula for determining
amount of tax exemption as to preclude the
State Tax Commission from bringing writ of
prohibition to test its validity. Washington
County v. State Tax Comm'n, 103 Utah 73, 133
P.2d 564 (1943).

COLLATERAL REFERENCES

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 25 et seq.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 31 et seq.
A.L.R. - Availability and scope of declaratory judgment actions in determining rights of

78-33-3.

parties, or powers and exercise thereof by arbitrators, under arbitration agreements, 12
A.L.R.3d 854.
Key Numbers. - Declaratory Judgment <1:a>
81 et seq.

Contracts.

A contract may be construed either before or after there has been a breach
thereof.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-33-3.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments §§ 21, 22.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 54.

78-33-4.

Key Numbers. - Declaratory Judgment eco
142.

Suit by fiduciary or representative.

Any person interested as or through an executor, administrator, trustee,
guardian or other fiduciary, creditor, devisee, legatee, heir, next of kin, or
cestui que trust, in the administration of a trust, or of the estate of a decedent,
an infant, lunatic or insolvent, may have a declaration of rights or legal
relations in respect thereto:
(1) to ascertain any class of creditors, devisees, legatees, heirs, next of
kin or others; or,
(2) to direct the executors, administrators or trustees to do or abstain
from eoing any particular act in their fiduciary capacity; or,
(3) to determine any question arising in the administration of the estate or trust, including questions of construction of wills and other writings.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-33-4.

Cross-References. - Trust administration,
Chapter 7 of Title 75.

NOTES TO DECISIONS

Trust construction.
-Intention
of settlor.
Where a trust is based on a written instrument, the intention of the settlor must be ascertained from the language of the instrument;
but if this is ambiguous the court may consider

the entire instrument, aided by surrounding
circumstances existing at the time of the creation of the trust, to determine the intention of
the settlor. Makoff v. Makoff, 528 P.2d 797
(Utah 1974).

COLLATERAL REFERENCES

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 48 et seq.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 100 et seq.

78-33-5.

Key Numbers. - Declaratory Judgment eco
241 et seq.

Court's general powers.

The enumeration in §§ 78-33-2, 78-33-3 and 78-33-4 does not limit or restrict the exercise of the general powers conferred in§ 78-33-1 in any proceeding where declaratory relief is sought, in which a judgment or decree will
terminate the controversy or remove an uncertainty.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-33-5.
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COLLATERAL REFERENCES

Key Numbers. - Declaratory Judgment e=-

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 9 et seq.
'
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 31.

81.

78-33-6. Discretion to deny declaratory

relief.

The court may refuse to render or enter a declaratory judgment or decree
where such judgment or decree, if rendered or entered, would not terminate
the uncertainty or controversy giving rise to the proceeding.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-33-6.
NOTES TO DECISIONS

Moot question.
An action for a declaratory judgment was not
appropriate to determine the constitutionality
of the Civic Auditorium and Sports Arena Act
of 1961, where county failed to initiate the

election at the time and in the manner called
for under§ 11-11-3, by which the problem became moot. Backman v. Salt Lake County, 13
Utah 2d 412, 375 P.2d 756 (1962), holding the
act unconstitutional.

COLLATERAL REFERENCES

Key Numbers. - Declaratory Judgment e=5, 6.

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 9.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 11.

78-33-7. Appeals and reviews.
All orders, judgments and decrees under this chapter may be reviewed as
other orders, judgments and decrees.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-33-7.

Cross-References. - Orders subject to appeal, Rules 3, 5, U.R.A.P.

NOTES TO DECISIONS

Scope of review.
-Substantial
competent evidence.
On appeal from judgment in declaratory
judgment action commenced under former
§ 104-64-2, Supreme Court had duty to affirm
judgment if, after search of record, that court
concluded that there was substantial compe-

tent evidence to sustain findings of trial court,
and Supreme Court could not substitute its
judgment for that of trial court, even though
Supreme Court might have come to different
decision had it originally heard action. London
Guarantee & Accident Co. v. Frazee, 112 Utah
91, 185 P.2d 284 (1947).

COLLATERAL REFERENCES

C.J.S. - 26 C.J.S. Declaratory Judgments
§ 163 et seq.

Key Numbers. - Declaratory Judgment e=392 et seq.
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78-33-8. Supplemental

relief.

Further relief based on a declaratory judgment or decree may be granted
whenever necessary or proper. The application therefor shall be by petition to
a court having jurisdiction to grant the relief. If the application is deemed
sufficient_, the court shall, on reasonable notice, require any adverse party,
whose rights have been adjudicated by the declaratory judgment or decree, to
show cause why further relief should not be granted forthwith.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-33-8.

- Relief granted
Cross-References.
final judgment, Rule 54, U.R.C.P.

by

NOTES TO DECISIONS
Associations.
where none of the supplemental relief claims of
Associations such as a restaurant association
the individual members of the association have
have standing to seek relief supplemental to a been assigned to the association, the individual
declaratory judgment where: (1) the individual
members are the real parties in interest and
members of the association have standing to would have to be parties to any litigation for
sue, and (2) the nature of the claim and of the
the supplemental relief. Utah Restaurant
relief sought does not make the individual par- , Ass'n v. Davis County Bd. of Health, 709 P.2d
ticipation of each injured party indispensable
1159 (Utah 1985).
to proper resolution of the cause; however,
COLLATERAL REFERENCES
Key Numbers. - Declaratory Judgment~
391.

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 103.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 162.

78-33-9.

Trial of issues of fact.

When a proceeding under this chapter involves the determination of an
issue of fact, such issue may be tried and determined in the same manner as
issues of fact are tried and determined in other civil actions in the court in
which the proceeding is pending.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-33-9.

Cross-References.
court, Rule 52, U.R.C.P.

Findings

by the

NOTES TO DECISIONS
ANALYSIS

Applicability of section.
-Contracts.
Counterclaims.
-Contracts.
--Complete
adjudication of rights.
Applicability of section.
-Contracts.
Section 78-33-2, providing that any person
interested under written contract may have

any question of construction or validity arising
under instrument determined by the court, is
governed by this section. Oil Shale Corp. v.
Larson, 20 Utah 2d 369, 438 P.2d 540 (1968).
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Counterclaims.
-Contracts.
--Complete
adjudication of rights.
Where complaint, which sought only declaratory relief, was aimed at defendants' rights
under various contracts, defendants, by counterclaim, could secure a complete adjudication
of their rights under the contracts or claims

growing out of the same transaction. This was
true, even, though the matters raised by the
counterclaims might require the court in the
same proceeding to enter a judgment for damages and a decree of specific performance in
addition to a decree granting the declaratory
relief sought. Gray v. Defa, 103 Utah 339, 135
P.2d 251 (1943).

COLLATERAL REFERENCES
Key Numbers. - Declaratory Judgment""°
365 to 369.

Am. Jur. 2d. - 22 Am. Jur. 2d D~claratory
Judgments § 95 et seq.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 148 et seq.

78-33-10.

Costs.

In any proceeding under this chapter the court may make such award of
costs as may seem equitable and just.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-33-10.

Cross-References.
54, U.R.C.P.

- Award of costs, Rule

NOTES TO DECISIONS
Attorney fees.
Authorization to award "costs as may seem
equitable and just" may include an award of
attorneys' fees if such fees were necessarily incurred because of litigation which was not re-

sorted to in good faith, but was merely spiteful,
contentious or obstructive. Western Cas. &
Surety Co. v. Marchant, 615 P.2d 423 (Utah
1980).

COLLATERAL REFERENCES
Utah Law Review. - Attorney's Fees in
Utah, 1984 Utah L. Rev. 553.
Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 101.

78-33-11.

C.J.S. -

§ 162.

26 C.J.S. Declaratory Judgments

Key Numbers. - Declaratory Judgment""°
391.

Parties.

When declaratory relief is sought all persons shall be made parties who
have or claim any interest which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not parties to the proceeding.
In any proceeding which involves the validity of a municipal or county ordinance or franchise such municipality or county shall be made a party, and
shall be entitled to be heard, and if a statute or state franchise or permit is
alleged to be invalid the attorney general shall be served with a copy of the
proceeding and be entitled to be heard.
History: L. 1941, ch. 58, § 1; C. 1943,
Supp., 104-33-11.
Cross-References. - Necessary joinder of
parties, Rule 19, U.R.C.P.

Service of process upon attorney general,
Rule 4(e)(9), U.R.C.P.
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NOTES TO DECISIONS
ANALYSIS

Adverse interests.
"Any interest."
Validity of state statutes.
-Liquor control.
--Notification
of attorney general.
-Penal statute.
--Sterilization.

I

Adverse interests.
An action for a declaratory judgment was not
appropriate to determine the constitutionality
of the Civic Auditorium and Sports Arena Act,
where there was no justiciable controversy because the interest of the parties was not adverse. Backman v. Salt Lake County, 13 Utah
2d 412, 375 P.2d 756 (1962).
"Any interest."
Although the language of this section is
worded broadly, the definition of"any interest"
must have limits beyond which the interest is
too tangential to make it a proper part of a
declaratory judgment action. Anschutz Corp. v.
Natural Gas Pipeline Co., 632 F. Supp. 445 (D.
Utah 1986).

Validity of state statutes.
-Liquor

control.

--Notification
of attorney general.
Attorney general should have been notified
of action contesting validity of liquor control
statutes. Hemenway & Moser Co. v. Funk, 100
Utah 72, 106 P.2d 779 (1940).
-Penal

statute.

--Sterilization.
Attorney general and governor were proper
defendants in action seeking declaratory judgment on whether voluntary sterilization would
constitute a felony under§ 64-10-12. Parker v.
Rampton, 28 Utah 2d 36, 497 P.2d 848 (1972).

COLLATERAL REFERENCES

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 79 et seq.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 117 et seq.

78-33-12.

Key Numbers. - Declaratory Judgment <a=>
291 et seq.

Chapter to be liberally construed.

This chapter is declared to be remedial; its purpose is to settle and to afford
relief from uncertainty and insecurity with respect to rights, status and other
legal relations; and is to be liberally construed and administered.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-33-12.

Cross-References.
utes, § 68-3-2.

-

Construction of stat-

NOTES TO DECISIONS

Dismissal of complaint.
Complaint seeking declaratory judgment
was subject to demurrer (now dismissal), not-

withstanding this section. Reid v. Anderson,
116 Utah 445, 211 P.2d 206 (1949).

COLLATERAL REFERENCES

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 8.
C.J.S. - 26 C.J.S. Declaratory Judgments
§§ 8, 9.

Key Numbers. - Declaratory Judgment <a=>
26.
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"Person" defined.

The word "person" wherever used in this chapter, shall be construed to
mean any person, partnership, joint stock company, unincorporated association or society, or municipal or other corporation of any character whatsoever.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-33-13.

Cross-References. - Corporations, Title
16.
Partnerships, Title 48.

I

COLLATERAL REFERENCES

Am. Jur. 2d. - 22 Am. Jur. 2d Declaratory
Judgments § 79.
C.J.S. - 26 C.J.S. Declaratory Judgments
§ 117 et seq.

Key Numbers. - Declaratory Judgment®=>
291.

CHAPTER 34
EMINENT DOMAIN
Section
78-34-1. Uses for which right may be exercised.
78-34-2. Estates and rights that may be
taken.
78-34-3. Private property which may be
taken.
78-34-4. Conditions precedent to taking.
78-34-5. Right of entry for survey and location.
78-34-6. Complaint - Contents.
78-34-7. Who may appear and defend.
78-34-8. Powers of court or judge.
78-34-9. Occupancy of premises pending action - Deposit paid into court
- Procedure for payment of
compensation.
78-34-10. Compensation and damages - How
assessed.
78-34-11. When right to damages deemed to
have accrued.
78-34-12. When title sought found defective Another action allowed.

78-34-1.

Section
78-34-13. Payment of award- Bond from railroad to secure fencing.
78-34-14. Distribution of award - Execution
-Annulment
of proceedings on
failure to pay.
78-34-15. Judgment of condemnation - Recordation - Effect.
78-34-16. Substitution of bond for deposit paid
into court - Abandonment of
action by condemner - Conditions of dismissal.
78-34-17. Rights of cities and towns not affected.
78-34-18. When right of way acquired - Duty
of party acquiring.
78-34-19. Action to set aside condemnation for
failure to commence or complete construction within reasonable time.
78-34-20. Sale of property acquired by condemnation.

Uses for which right may be exercised.

Subject to the provisions of this chapter, the right of eminent domain may
be exercised in behalf of the following public uses:
(1) all public uses authorized by the Government of the United States.
(2) public buildings and grounds for the use of the state, and all other
public uses authorized by the Legislature.
(3) public buildings and grounds for the use of any county, city or
incorporated town, or board of education; reservoirs, canals, aqueducts,
flumes, ditches, or pipes for conducting water for the use of the inhabitants of any county or city or incorporated town, or for the draining of any
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